Attachment H – ADDENDUM 2-b
OG&E Formula Rate Implementation Protocols
I.
Annual Update and True-Up Adjustments
1.1
The formula rate template contained in Attachment H – Addendum 2-A and these Formula Rate Implementation Protocols (“Protocols”) together comprise the filed rate (“Formula Rate”) of Oklahoma Gas and Electric Company (“OG&E”) for transmission service under the Open Access Transmission Tariff (“OATT”) of the Southwest Power Pool, Inc. (“SPP”).  OG&E shall follow the instructions specified in the Formula Rate to calculate its Annual Transmission Revenue Requirements (“ATRR”), rates for its Point-to-Point transmission service, and the ATRR associated with each of OG&E’s Base Plan and Balanced Portfolio Upgrades.
1.2
The Formula Rate shall initially be effective for service on and after July 1, 2008, through December 31, 2008, and shall be applicable thereafter for services in subsequent years on and after January 1 of each calendar year through December 31 of that calendar year (“Rate Year”).  The purpose of these protocols is to establish a set of procedures that may be used by Interested Parties (as defined in Section 1.3(a)(4) herein) to review and challenge Annual Updates and True-Up Adjustments, as defined herein.  Provided, however, (i) nothing herein shall limit the rights of OG&E or any Interested Party to initiate a proceeding at the Federal Energy Regulatory Commission (“Commission”) at any time with respect to the Formula Rate consistent with the Party’s rights under the Federal Power Act (“FPA”) and the Commission’s regulations and (ii) the provisions of these Protocols applicable to review and challenge of Annual Updates and True-Up Adjustments shall not apply to proceedings other than (a) Formal Challenges initiated in accordance with the procedures set forth herein and/or (b) proceedings initiated sua sponte by FERC challenging a True-Up Adjustment, and shall not be relied upon to alter any Party’s rights or obligations under the FPA and the Commission’s regulations in proceedings other than such Formal Challenges and/or proceedings initiated sua sponte by FERC challenging a True-Up Adjustment.  The term “Party” or “Parties” is defined to include OG&E and/or one or more Interested Parties.
1.3
Posting of Annual Update and Related Procedures 
(a)
On or before September 1 of each calendar year (unless September 1 falls on a weekend or a holiday recognized by the Commission, in which case the date shall be the next business day), OG&E:
(1) shall recalculate the ATRR by (i) removing the 13-month average net plant balances and the 13-month average Construction Work in Progress (“CWIP”) balances from the most recent Baseline ATRR and replacing them with projected 13-month average net plant and CWIP balances for the following Rate Year, and (ii) calculating the prorated accumulated deferred income taxes (“ADIT”) for any additional plant projected to be in service during the Rate Year (the “Proration Adjustment”) (the “Projected ATRR”).  (The “OG&E ZONAL REVENUE REQUIREMENT for SPP OATT Attachment H, Sec. 1, Col. 3” is the Projected ATRR, adjusted to take account of any related True-Up Adjustment(s).)  OG&E shall also calculate the rates for its Point-to-Point transmission service, and shall calculate the ATRR associated with each of OG&E’s Base Plan and Balanced Portfolio Upgrades, for the new Rate Year in accordance with the Formula Rate. (The calculations described in this Section 1.3(a)(1) are collectively referred to as the “Annual Update.”);
(2)
shall provide such Annual Update and supporting information to SPP, for posting on the publicly accessible portion of the SPP website (the date of such posting to be the “Posting Date”).  For purposes of these Protocols, “supporting information” shall include, at minimum, a data-populated Formula Rate template in a fully-functioning Excel file (and/or as applicable, other native format) showing all calculations, any supporting calculations and workpapers that demonstrate or explain information not otherwise set out in OG&E’s FERC Form No. 1 or the Formula Rate template, a Portable Document Format version of the data-populated Formula Rate template described above, and a side-by-side comparison of the Formula Rate template components (by line) as compared to the most recent Baseline ATRR (as defined in Section 1.4(a));
(3) 
shall provide SPP with the ATRR associated with each of OG&E’s Base Plan and Balanced Portfolio Upgrades such that SPP can calculate Base Plan Zonal ATRRs and the Base Plan Region-wide ATRR;
(4)
shall provide the Annual Update and supporting information identified in Section 1.3(a)(2) above, and detailed information concerning the projected 13-month average net plant, CWIP balances (including project-specific information for planned additions) and Proration Adjustment, upon written request, including a standing request for all future Annual Updates and supporting information, to (i) any entity that is or may become a customer taking Network Integration Transmission Service and/or Point-to-Point Transmission Service on the OG&E facilities operated by SPP; (ii) any entity served under the SPP OATT; (iii) any affected state and federal regulatory authorities; and (iv) FERC staff (collectively, “Interested Parties”);
(5)
shall notify SPP transmission customers taking Network Integration Transmission Service and/or Point-to-Point Transmission Service on the OG&E facilities operated by SPP, affected regulatory commissions and other parties that have made a request in accordance with Section 1.3(a)(4), of the Annual Update posting via email and / or United States mail to the most recent address provided to OG&E; 
(b)
After the Posting Date and before October 1 of each calendar year, OG&E shall convene a meeting (“Customer Meeting”) to afford Interested Parties an opportunity to discuss and become better informed regarding the Annual Update.  OG&E will provide at least fifteen days’ notice of the Customer Meeting via a notice included with the Annual Update and posted on the SPP website; and
(c)
After the Customer Meeting and before November 1 for each calendar year, OG&E shall provide timely notice of any errors found in the review process, any updates to the projections of 13-month average net plant and CWIP balances, resolutions of Preliminary Challenges and/or proceedings provided for in Section 3.6, and/or any corrections to that year’s True-Up Adjustment that are agreed to by OG&E and an Interested Party, and Interested Parties may object in writing by November 8 to any such proposed corrections or updates.  Notice shall be accomplished by providing such information to SPP for posting on the publicly accessible portion of the SPP website and by providing e-mail notice of such posting to any Interested Party that has submitted a request for information pursuant to Section 2.1.  No later than November 15 of each calendar year, OG&E shall modify the Annual Update to reflect uncontested corrections and updates, and shall cause a revised Annual Update to be posted on the SPP website no later than December 1.  At that time, OG&E shall also provide SPP with any updated ATRR associated with each of OG&E’s Base Plan Upgrades such that SPP can calculate Base Plan Zonal ATRRs and the Base Plan Region-wide ATRR. 
1.4
On June 1 of each calendar year (unless June 1 falls on a weekend or a holiday recognized by the FERC, in which case the date shall be the next business day) (the “Publication Date”), OG&E shall, in accordance with the Formula Rate, calculate the Baseline ATRR for the Rate Year that has most recently concluded, reconcile the Projected ATRR with the Baseline ATRR for the corresponding Rate Year and calculate the amount of any over- or under-recovery (all of which, plus any corrections pursuant to Section 1.10 or any changes to account for the resolution of any Preliminary Challenge, Formal Challenge, or a proceeding initiated sua sponte by FERC challenging a True-Up Adjustment, to the extent such changes have not been reflected in a prior Annual Update, shall be considered the “True-Up Adjustment”).  On the Publication Date, OG&E shall submit the True-Up Adjustment to FERC for informational purposes only.  The informational filing shall not require any action by the Commission.1  On or before the Publication Date, OG&E shall follow the procedures set forth in Sections 1.3(a)(2)-(5) for disseminating the True-Up Adjustment and supporting information (as defined in Section 1.3(a)(2)).  The True-Up Adjustment: 
(a)
shall, to the extent specified in the Formula Rate, be based upon data properly recorded in the appropriate accounts, consistent with FERC accounting policies and accounting practices, in (i) OG&E’s FERC Form No. 1 for the most recent calendar year (i.e., the most recently completed Rate Year), and (ii) the books and records of OG&E.2 (The ATRR determined using these data shall be termed the “Baseline ATRR”.); 
(b)
shall identify and provide an explanation of (i) any changes in OG&E accounting policies, practices or procedures (including changes resulting from revisions to FERC’s Uniform System of Accounts and/or Form No. 1 reporting requirements) from those in effect during the calendar year upon which the most recent Baseline ATRR was based and that have an impact on the Formula Rate or the calculations under the Formula Rate (“Accounting Changes”), and (ii) any known changes in the SPP OATT from the provisions of the SPP OATT in effect during the calendar year upon which the most recent Baseline ATRR was based and that have an impact on the Formula Rate or the calculations under the Formula Rate (“Tariff Changes”).  To the extent Interested Parties, during the review process provided for by these Protocols, identify additional changes in OG&E accounting policies, practices or procedures (including changes resulting from revisions to FERC’s Uniform System of Accounts and/or Form No. 1 reporting requirements) or in the SPP OATT that depart from those in effect during the calendar year upon which the most recent Baseline ATRR was based and that have an impact on the Formula Rate or the calculations under the Formula Rate, those additional changes shall also be considered Accounting Changes or Tariff Changes, as applicable; and;
(c)
shall, 
(1)
for the True-Up Adjustment to be filed in June of 2009, which shall apply to the rate period commencing July 1, 2008, and ending December 31, 2008 (“Transition Period”), be computed as one-half (1/2) of the difference produced by subtracting the Baseline ATRR for calendar year 2008 from the Projected ATRR for calendar year 2008.3 The amount of any under- or over-recovery shall be recovered or refunded, as appropriate, in accordance with Worksheet L of the Formula Rate; and 
(2)
beginning with the True-Up Adjustment to be filed in June of 2010, compare the Projected ATRR for the most recently completed Rate Year and the Baseline ATRR for that Rate Year (“most recent Baseline ATRR”) to determine the amount to be refunded or surcharged during the subsequent Rate Year in order to true-up the Projected ATRR calculated in the prior year’s Annual Update to the most recent Baseline ATRR.  The amount of any under- or over-recovery shall be recovered or refunded, as appropriate, in accordance with Worksheet L of the Formula Rate. 
________________________
1.
The transmittal letter accompanying the informational filing shall inform the Commission that the True-Up Adjustment is not intended to be subject to the Commission’s notice requirements and it is not intended for the Commission to take action accepting the informational filing, and shall inform the Commission regarding the procedures contained in these Protocols for review and challenge of the True-Up Adjustment.  If the Commission issues a notice of or an order accepting the informational filing, OG&E shall advise the Commission of the challenge process in these Protocols and shall work with the Settling Parties to seek rescission of such actions.  No Commission action on the informational filing shall affect any rights under the Formula Rate or these Protocols.
2
It is the intent of the Formula Rate, including the supporting explanations and allocations described therein, that each input to the Formula Rate will be either taken directly from the FERC Form No. 1 or reconcilable to the FERC Form No. 1 by the application of clearly identified and supported information.  Where the reconciliation is provided through a worksheet included in the filed Formula Rate template, the inputs to the worksheet must meet this transparency standard, and doing so will satisfy this transparency requirement for the amounts that are output from the worksheet and input to the main body of the Formula Rate.
3
The Projected ATRR for calendar year 2008 is the ATRR that was projected using the formula filed by OG&E, as modified by OG&E’s compliance filing, and which was incorporated into Attachment H, Section I.1, of the SPP OATT by SPP’s filing on October 17, 2008, in Docket No. ER09-89-000, et al.  The Projected ATRR for calendar year 2008 was $94,758,543.
1.5
Interested Parties may review and challenge the True-Up Adjustment with respect to, among other grounds enumerated in these Protocols, the prudence of any costs and expenditures included for recovery in the most recent Baseline ATRR, provided, however, that the initial burden to raise a serious doubt as to the prudence of any cost or expenditure shall be upon the Interested Party raising the challenge.  
1.6
Interest on any over-recovery of the net revenue requirement shall be determined in accordance with Worksheet L.  Interest on any under-recovery of the net revenue requirement shall be determined using the interest rate equal to OG&E's actual short-term debt costs capped at the applicable FERC refund interest rate as set forth in Worksheet L. 
1.7 
After posting of the True-Up Adjustment, a Network Customer in the OG&E zone may elect to prepay amounts calculated to be owed in accordance with Part I of Formula Rate Worksheet L and limit interest charges that would otherwise apply pursuant to Section 1.6.  In the event of such election, such Prepayment shall be made on or before June 30 of the year in which the True-Up Adjustment is computed, and such Prepayment amount shall be subject to a Prepayment Adjustment.  The Prepayment and the Prepayment Adjustment shall be calculated pursuant to Part IV of the Formula Rate Worksheet L.   Such Prepayment Adjustment shall be reflected as a charge or credit in the first monthly billing for transmission services subsequent to the determination of the Network Customer’s 12 CP demand and the TO’s Transmission Network Load for the applicable Rate Year.
1.8
Neither the Annual Update nor the True-Up Adjustment shall seek to modify the Formula Rate and neither the Annual Update nor the True-Up Adjustment shall be subject to challenge by a Party seeking to modify the Formula Rate (i.e., all such modifications to the structure of the Formula Rate and the stated values specified in Section 1.9 herein will require, as applicable, an appropriate filing with the FERC pursuant to FPA Section 205 or Section 206).
1.9
A change to the Formula Rate inputs related to (i) the rate of return on equity (“ROE”), (ii) depreciation and/or amortizations, (iii) storm damage deferrals, (iv) extraordinary property losses or other deferred costs, and (v) costs of post-employment benefits other than pensions (“PBOP”) may not be made absent an appropriate filing with the FERC pursuant to Federal Power Act Section 205 or Section 206: provided, however, that OG&E may make a limited Section 205 filing to revise its depreciation rates and/or amortizations, extraordinary property losses or other deferred costs, PBOP expenses, its recovery of storm damage deferrals, or to reflect nominal changes to the FERC Form 1 reporting requirements (i.e., changes in account descriptions or line numbers that do not reflect changes in the nature or type of costs or expenses recorded therein), in which the sole issue for examination shall be whether the proposed change is just and reasonable and not unduly discriminatory or preferential.  
1.10
If OG&E files any corrections to its FERC Form 1 that would affect the application of the Formula Rate, such corrections shall be accounted for in the True-Up Adjustment for the next effective Rate Year, and any resulting refunds or surcharges that are the result of such correction(s) shall be included, with interest pursuant to Worksheet L from the beginning of the Rate Year(s) affected by the correction, in that True-Up Adjustment.  If OG&E makes corrections to its books and records or otherwise identifies an error that would alter input data entered in the Formula Rate that are not derived from the FERC Form 1 for the current or any prior Rate Year, such corrections shall be accounted for in the True-Up Adjustment for the next effective Rate Year, and any resulting refunds or surcharges that are the result of such correction(s) shall be included, with interest pursuant to Worksheet L from the beginning of the Rate Year(s) affected by the correction, in that True-Up Adjustment.  Provided, however, that this provision shall not bar the recognition of corrections more promptly through resolution of challenges to any then-pending True-Up Adjustment pursuant to Sections 3.6 or where the Parties otherwise agree.
II.
Review Procedures
2.1
Each Annual True-Up Adjustment shall be subject to the following review procedures (“Review Procedures”):
(a)
Each year, after the Publication Date and before July 1, OG&E will convene a meeting (“True-Up Meeting”) to afford Interested Parties an opportunity to discuss and become better informed regarding the True-Up Adjustment.  OG&E will provide at least fifteen days’ notice of the True-Up Meeting via a notice included with the True-Up Adjustment and posted on the SPP website;
(b)
Interested Parties will have one-hundred and thirty-five (135) days after the Publication Date to serve reasonable information requests on OG&E concerning the (i) the True-Up Adjustment for the relevant Rate Year, (ii) the Projected ATRR for the Rate Year that is the subject of the True-Up Adjustment, and (iii) the Projected ATRR for the subsequent calendar year, which will issue on or about September 1 following the True-Up Adjustment.  Such information requests shall be limited to what is necessary to determine if OG&E has properly calculated and reasonably applied the Formula Rate according to its terms, including the procedures in this Attachment H - Addendum 2-B (including the extent and effect of any Accounting Changes and Tariff Changes, and including corrections pursuant to Section 1.10).  Such information request may include requests for information concerning whether costs were prudently incurred (as provided for in Section 1.5) and whether the relevant True-Up Adjustment or Projected ATRR satisfies the requirements set forth at Sections 1.3 and 1.4 of these Protocols.  
Such information requests shall not solicit information that solely relates to inputs that are stated values (as identified in Section 1.9) or cost allocation methods that have been determined by any final order by the Commission with respect to the Formula Rate (including an order accepting a settlement), except that such information requests shall be permitted if they seek to determine if there has been a material change in circumstances or to confirm consistency with the applicable order (and associated settlement, if any).  In addition, such information requests shall not solicit information related to True-Up Adjustments from prior years except to determine whether and how a prior year’s approach on a given matter was the same or different from the current year’s approach, or in connection with corrections pursuant to Section 1.10;
(c)
OG&E shall make a good faith effort to respond to information requests issued pursuant to Section 2.1(b) within fifteen (15) business days of receipt of such requests.  Information requests received after 5 p.m. CPT shall be considered received the next business day.  OG&E’s responses to information requests shall not be entitled to protection as privileged settlement communications; provided, however, that:  (a) any communications between OG&E and any Interested Party in connection with efforts to negotiate a resolution of a Preliminary Challenge or Formal Challenge shall be entitled to such protection; (b) if OG&E’s response to an information request contains proprietary or trade secret information or critical energy infrastructure information, OG&E and the Interested Party or Parties receiving such information shall enter into appropriate arrangements to protect the confidentiality of such information; and (c) nothing herein shall require OG&E to provide information that is protected by the attorney-client privilege, the attorney work product doctrine, or any other legally recognized privilege.  Nothing in these Protocols shall alter or affect any Party’s right to offer into evidence or otherwise use information obtained pursuant to the Review Procedures provided for in these Protocols in any proceeding before the Commission or any other forum in accordance with the Commission’s Rules of Practice and Procedure or other applicable rules of evidence, nor shall these Protocols alter or affect any Party’s right to oppose such use of information obtained pursuant to the Review Procedures provided for in these Protocols.  The fact that information was obtained pursuant to the Review Procedures provided for in these Protocols shall not be grounds for opposing the use of such information in any proceeding before the Commission or any other forum;  
(d)
To the extent OG&E and any Interested Party are unable to resolve disputes related to information requests submitted in accordance with these Review Procedures, OG&E or any Interested Party may petition FERC to appoint an Administrative Law Judge as a discovery master.  The discovery master shall have the authority to issue binding orders to resolve discovery disputes and to compel the production of documents or other information or materials in accordance with the Review Procedures and FERC’s Rules of Practice and Procedure;
(e)
Any Interested Party shall have until the later of one-hundred and eighty (180) days after the Publication Date or fifteen (15) days after OG&E’s last response to reasonable information requests submitted pursuant to Section 2.1(b) above (“Review Period”) to review the True-Up Adjustment and to notify OG&E in writing of any specific challenges to the True-Up Adjustment, including any corrections pursuant to Section 1.10 and any Accounting Changes or Tariff Changes (“Preliminary Challenges”).  Preliminary Challenges shall include supporting documentation (or references to documentation provided in discovery).  Other challenges, including challenges to the Formula Rate itself shall not be considered “Preliminary Challenges” for purposes of these Review Procedures; and,
(f)
OG&E shall provide a written response to any Preliminary Challenge within fifteen (15) days of receipt, and such response shall include supporting documentation (or references to documentation provided in discovery).
III.
Resolution of Challenges
For each True-Up Adjustment:
3.1
If OG&E and any Interested Party(ies) have not resolved all Preliminary Challenges within forty-five (45) days of the date of written notice of a Preliminary Challenge provided for in Section 2.1(e), senior management of the interested party(ies) and OG&E shall negotiate in good faith to attempt to resolve the Preliminary Challenge.  If such negotiations fail to resolve all Preliminary Challenges within seventy-five (75) days of the date of written notice of a Preliminary Challenge (the time period commencing on the date of written notice of a Preliminary Challenge and ending 75 days thereafter is the (“Resolution Period”), the Interested Party(ies) may file a complaint at the FERC pursuant to 18 C.F.R. § 385.206 challenging the True-Up Adjustment (including any corrections or Accounting Changes or Tariff Changes), with regard to such Preliminary Challenge(s) (“Formal Challenge”).  Notwithstanding the foregoing, upon written agreement of OG&E, a Formal Challenge may be brought at any time.  
3.2
If OG&E and an Interested Party agree upon a resolution to a Preliminary Challenge to a True-Up Adjustment by November 1, and such resolution is not objected to by any Interested Party, OG&E shall recalculate the True-Up Adjustment to reflect such resolution, which shall be reflected in the Annual Update for the following Rate Year as provided in Section 1.3(c).  
3.3
In the event that an Interested Party has filed a Preliminary Challenge, such party may file a Formal Challenge within thirty (30) days after the end of the Resolution Period,  unless OG&E and the party agree in writing to extend such time to permit further negotiations.  The contents of such Formal Challenge need not be limited to issues that were the subject of Preliminary Challenge(s) submitted by the Interested Party with respect to the current True-Up Adjustment.  In the event that an Interested Party did not file a Preliminary Challenge, such party may file a Formal Challenge within two hundred eighty-five days after the Publication Date.  A copy of any Formal Challenge shall be served on OG&E by electronic service on the date of such filing.  A party may not, thereafter, file a Formal Challenge as to the disputed Preliminary Challenge(s) for the then effective Rate Year.  Failure to pursue a Preliminary Challenge or lodge a Formal Challenge regarding a Preliminary Challenge(s) as to a given True-Up Adjustment shall not bar the pursuit of any Preliminary Challenge or the lodging of a Formal Challenge as to such Preliminary Challenge(s) with regard to a subsequent True-Up Adjustment. 
3.4
Any response by OG&E to a Formal Challenge must be submitted to the FERC within thirty (30) days of the date of the filing of the Formal Challenge, and shall be served on the filing party(ies) by electronic service on the date of such filing.
3.5
In any Formal Challenge proceeding or proceeding initiated sua sponte by FERC challenging a True-Up Adjustment (including any corrections pursuant to Section 1.10 or any Accounting Changes or Tariff Changes contained therein), OG&E shall bear the burden of proving that it has reasonably adopted and applied any Accounting Changes or Tariff Changes; and that it has properly calculated and reasonably applied the Formula Rate pursuant to the Formula Rate and these Protocols, including compliance with the specific requirements set forth in Sections 1.4 and 1.5 of these Protocols, provided, however, that challenges to the prudency of costs shall be subject to Section 1.5 of these Protocols.  
3.6
With regard to any changes, including to the data inputs (including but not limited to revisions to OG&E’s FERC Form 1), resulting from the resolution of Preliminary Challenges, Formal Challenges initiated pursuant to Sections 3.1 or 3.3 above, or proceedings initiated sua sponte by FERC, where such resolution occurs on or after the Publication Date and before  November 1, OG&E shall recalculate the then-pending True-Up Adjustment to take such changes into account, and which shall be reflected in the Annual Update for the following Rate Year.  Where such resolution occurs on or after November 1 and before the subsequent Publication Date, OG&E shall incorporate any such changes into the next True-Up Adjustment.  This reconciliation mechanism shall apply in lieu of mid-year adjustments to rates.  However, in the event that the Formula Rate is replaced by a stated rate, actual refunds or surcharges (with interest pursuant to Worksheet L) shall be made no later than thirty (30) days after the effective date of the stated rate established by FERC. 
3.7
Any refunds or surcharges attributable to changes resulting from the resolution of Preliminary Challenges, Formal Challenges initiated pursuant to Sections 3.1 or 3.3 above, or proceedings initiated sua sponte by FERC shall be calculated, with interest (pursuant to Worksheet L), from January 1 of the Rate Year that is the subject of the challenged True-Up Adjustment (except as to corrections applicable to a prior Rate Year which are governed by Section 1.10), and shall be reflected through the process provided in Section 3.6.
